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ACRONYMS & DEFINITIONS

“Annual General Meeting” or “AGM”: A General Meeting of the company which is required to be held in each calendar year with no more than 15 months elapsing between AGM’s. (The first AGM can be held within 18 months of incorporation). All Members of the company are entitled to attend. The primary purpose behind the statutory obligation to hold an AGM is to provide an annual forum at which the Directors can comply with their statutory duties.
“Annual Return Date” or “ARD”: The latest date to which an annual return must be made up.  The annual return must be filed with the Companies Registration Office within 28 days of the date to which it is made up.
“Extraordinary General Meeting” or “EGM”: Any meeting of all the Members of the company, which is not an AGM is known as an Extraordinary General Meeting. Directors may call an EGM where they deem it necessary. In addition, Directors are obliged to convene an EGM in certain circumstances. 

“Charitable Tax Exemption”: A tax exemption available to some charitable organisations with a legal structure and Governing Instrument.
“Companies Registration Office” or “CRO”: The statutory authority for registering new companies and business names in the Republic of Ireland. The CRO also receives and registers post incorporation documents, enforces the filing obligations imposed on companies pursuant to the Companies Acts and makes some company information available to the public. 

“Directors”: The persons elected by the Members to manage the business of the company.  The Directors of a company are collectively known as the Board of Directors. Subject to a limited exception, at least one Director must be Irish resident. Other terminology used to describe a Director includes “Board Member”.  There is no requirement for a Director to be a Board Member.
“Co-opted Director”: A Director appointed by the Board of Directors to bring specific expertise to the Board. According to Article 28 of the Articles of Association Co-opted Directors do not have any voting rights at Board meetings and must resign at the AGM held following their appointment.  

“Member”: A person, whether an individual, association or corporate body who has agreed to become a member of the company. The liability of the Members is limited to the amount of their guarantee to contribute to the company’s assets in a winding up.  Members’ details are entered in the Register of Members and they have the right to attend and vote at General Meetings.  

“Memorandum & Articles” or “Memorandum & Articles of Association”: Two primary documents comprising the company’s constitution.The Memorandum of Association sets out the basic parameters of the company’s corporate existence. The Articles of Association set out the rules under which the company proposes to regulate its affairs. 
“Office of Director of Corporate Enforcement” or “ODCE”: A dedicated company law enforcement office headed by the Director of Corporate Enforcement. The Director of Corporate Enforcement is an independent statutory officer with responsibility for the enforcement of company law. 

“Ordinary Resolution”: Resolutions are the means used to effect decisions of the Members of a company in general meeting. To pass an ordinary resolution, a simple majority of the Members present in person or by proxy and entitled to vote must vote in favour of the resolution. 

“Proxy”: A person nominated by a member to attend a meeting and to exercise the member’s vote on their behalf. A proxy does not have to be a member of the company. 

“Quorum”: The number of people required to be present before a meeting can conduct business.

“Shadow Director”: A person not formally appointed as a Director but in accordance with whose directions or instructions the Directors of a company are accustomed to act, unless, the Directors are accustomed so to act by reason only that they do so on advice given to them in a professional capacity.  A Shadow Director has many of the legal responsibilities of a Director.  
“Special Resolution”: A resolution required for certain specified matters at an AGM or EGM e.g. to change the Memorandum or Articles of Association. In order for a Special Resolution to be passed a qualified majority of 75% of the Members present in person or by proxy and entitled to vote must vote in favour of the resolution.   

“Subscribers”: The name given to the signatories to the Memorandum and Articles of Association.  The subscribers are the founding Members of the company and will be the first names entered in the Register of Members.  A minimum of seven subscribers is needed to form a company limited by guarantee not having a share capital. 
SUMMARY OF KEY DIFFERENCES BETWEEN THE FOLLOWING  COMMONLY CONFUSED TERMS:

	Member 
	Director 

	· Have the right to attend and vote at General Meetings.

· Liability is limited to the amount of their guarantee to contribute to the company’s assets in a winding up.

· Less responsibilities, obligations and duties than Directors.


	· Elected by the Members.

· Look after the day-to-day management of the business of the company.
· There must be a minimum of two Directors.

· Subject to limited exception at least one Director must be Irish resident.

· A Director can be a member. However, there is no requirement for a Director to be a member.
· Numerous legal responsibilities and obligations attach to the post of Director.

· Directors owe duties to the company and to the employees, Members and creditors of the company.




	Member Meeting 
	Board Meeting

	· A meeting of the Members of the company.

· With the exception of the AGM, the holding of member’s meetings is at the discretion of the company.

· Can take the form of an AGM or EGM (see next table).
· Members voice their opinions and wishes.

· Members formally provided with certain company information.
	· A meeting of the Directors of the company.

· Usually more frequent than Members meetings.

· Must take place in order to make particular decisions.

· The Directors make the day-to-day management decisions of the company at board meetings.


	Annual General Meeting (AGM)
	Extraordinary General Meeting (EGM)

	· All Members of the company are entitled to attend.

· Required to be held in each calendar year (with no more than 15 months elapsing between AGM’s).
· At an AGM, a company will generally consider ordinary business, such as:

           •  the financial statements;

• the Directors’ report and     the Auditor’s report;

• the election of persons as Directors in the place of those retiring;

• the re-appointment of the outgoing Auditors or the appointment of new Auditors and the fixing of Auditors’ remuneration;

· Other business, such as the

      amendment of the memorandum or articles of association of the company, is known as special business.


	· Any meeting of the company which is not an AGM is known as an EGM.

· Directors may generally call an EGM where they see fit.

· Directors are obliged to convene an EGM in certain circumstances. 
· Pursuant to Article 12 and in accordance with section 132 of the Companies Act 1963, as amended, an EGM can be requisitioned.



INTRODUCTION

Companies are formed to create a legal identity separate from the individuals who make up the membership of the company.  A company is the predominant form of legal entity for conducting business in Ireland today.  There are different types of company including private companies limited by shares, public limited companies, single member companies, unlimited companies, companies limited by guarantee having a share capital and companies limited by guarantee not having a share capital.  

A company limited by guarantee not having a share capital is a public company used primarily for non-profit organisations that require a legal status because it secures the benefit of separate legal personality and of limited liability without the need to raise funds from Members. As this is a public company there must be a minimum of seven Members. The member’s liability is limited to the amount they have undertaken to contribute to the assets of the company in the event it is wound up, not exceeding the amount specified in the Memorandum of Association.  A guarantee company does not have a share capital, but has Members who are guarantors instead of shareholders. It cannot distribute its profits to its Members, and is therefore eligible to apply for charitable status if necessary. There are approximately 2,900 charitable organisations registered in Ireland as Companies Limited by Guarantee
.
The Government White Paper “A Framework for Supporting Voluntary Activity and for Developing Relations between the State, the Community and Voluntary Sector” recommends the use of companies limited by guarantee as the appropriate legal entity to be adopted by voluntary organisations.  Furthermore Section 5.3 of the Citizens Information Board “Financial Controls and Reporting Requirements for Citizens Information Services/ Centres in Receipt of a Citizens Information Board Operational Grant” provides that “In the case of CIS/CIC in receipt of a Citizens Information Board operational grant of €19,500 or more, the CIS/CIC should be a company limited by guarantee, or be actively engaged in the process of setting up as a company limited by guarantee. The Memorandum and Articles of the company must be agreed with Citizens Information Board”. 

 WHAT IS A COMPANY LIMITED BY GUARANTEE NOT HAVING A SHARE CAPITAL? 

We can properly define a company limited by guarantee by defining its component parts as follows: 

Company: A company, once incorporated, is a legal person in its own right and is to be regarded as a separate entity from that of its Members. 
Limited: In the case of limited liability companies the company’s Members are liable only for the company’s debts up to the amount that they have agreed to contribute to the company. 
By Guarantee: There are no shareholders in a company limited by guarantee instead anyone who joins the company is known as a member. The Members are effectively the owners of the company and all Members must guarantee to pay a nominal sum of IR£1 / €1
 if the company is in debt or on winding up.  

Not Having a Share Capital: Companies limited by guarantee cannot raise finance by issuing/ selling shares and therefore do not have a share capital.  

Advantages of Company Limited by Guarantee Structure 

· The company enjoys perpetual succession.
· There is no limit to the number of Members that can join the company. 
· Subject to limited exceptions, it protects the individual Members from liability for the group’s activities including debts.
· The liability of the Members is limited to the guarantee amount. 

· The company has the ability to hold property and bank accounts in its own right as well as employ staff and the ability to sue and be sued in its own name rather than in the name of its Members.
Disadvantages of Company Limited by Guarantee Structure3 
· There are increasing legislative obligations and regulatory requirements such as annual returns which can be time consuming and costly. 
· These obligations and requirements involve increased administrative burden and not insignificant cost compared to unincorporated associations. Failure to comply with these requirements may lead to prosecution and fines.
Where organisations are operated as companies they must appoint Directors who are subject to onerous statutory duties and may be personally liable if the company fails to comply with the Companies Acts.   
DUTIES OF A COMPANY UNDER THE COMPANIES ACT (1963-2006)

· Duty to maintain proper books of account (Section 202 Companies Act 1990). Citizens Information Board Guidelines on Financial Controls and Reporting Requirements (2003) outlines proper accounting procedures for compliance with the Companies Acts. 
· Duty to prepare annual accounts.
· Duty to have an annual audit performed.
· Companies incorporated by public bodies such as CIS are subject to audit by the Comptroller and Auditor General.
· Duty to maintain certain registers and other documents including Register of Members/ Register of Directors & Secretaries & Minutes Books.  
· Duty to file certain documents with the Companies Registration Office e.g. Annual Return.
· Duty to hold an Annual General Meeting.

FORMATION OF A COMPANY 

The process of forming a company is known as “incorporation”.  In order to form a company certain documentation must be submitted to the CRO. The CRO registers all companies formed in the State.  Citizens Information Board assists the CIS in this process by providing it with standard Memorandum & Articles of Association for the setting up of a Citizens Information Service. These documents form the constitution of the company.  The Memorandum of Association sets out the basic parameters of its corporate existence including, very importantly, its powers. A company is prohibited from engaging in activities it is not empowered under the Memorandum of Association to do. The Articles of Association set out the rules under which the company proposes to regulate its affairs. On incorporation both documents must be delivered to the CRO for registration and retention.
There are a number of obligations incidental to registering a company with the CRO:

· Name: Check with the CRO to ensure that that the company name is acceptable. (The CRO seeks permission from Citizens Information Board for any company wishing to use “Citizens Information” in its title.);   
· Registered office: The company must have a registered office in Ireland. The registered office of a company is the address to which CRO correspondence and all formal legal notices addressed to the company will be sent;
· Activity in Ireland: The company’s main activity must be stated in the Memorandum of Association;
· Officers: The CRO requires the name, address and date of birth of each Director and any other Directorships, of at least two individuals over the age of 18 with one Director being a permanent Irish resident Companies are required to have a company secretary who has the legal duty of filing all required documents and accounts. This may be an individual in which case their personal details are required on incorporation;
· Documents: Submit the following documents, duly executed, along with the appropriate filing fee to the CRO - Memorandum of association and Articles of association and Form A1;

· Checking with the CRO that the company name is acceptable: The CRO seeks permission from Citizens Information Board for any company wishing to use “Citizens Information” in its title;   
· Execution: The signing of the Memorandum & Articles by seven subscribers (the founding Members of the company).It is also necessary to complete the CRO’s Form A1 which includes declaring the first secretary to the company and a minimum of two Directors as well as identifying the location of the registered office;
· Submitting the appropriate fee to the CRO on incorporation.

It is recommended that independent legal advice is sought to assist an organisation in becoming registered as a company limited by guarantee.  Citizens Information Board recommends that each CIS appoint a solicitor to act for the organisation prior to incorporating as a company.  It should also be noted that the appropriate filing fee for all post incorporation documents may be subject to change. All fees are listed on the CRO website at www.cro.ie and should be checked when filing documents with the CRO.
If the Registrar of Companies at the CRO is satisfied that the requirements of the Companies Acts have been complied with, he will issue a Certificate of Incorporation.  Notice that the Certificate of Incorporation has issued must be published in Iris Oifiguil within 6 weeks of issue
. It is anticipated that notices of the issue of certificates of incorporation will be published in the CRO Gazette when a new Companies Bill currently being considered is enacted.   The Certificate of Incorporation is formal proof that the company exists and a copy of the Certificate is often required by banks to open bank accounts. 

COMPANY NAME 

As previously mentioned, a company must first decide on a name and check with the CRO that the name can be registered.  The CRO seeks permission from Citizens Information Board for any company wishing to use “Citizens Information” in its title. The CRO will then advise a company if it has any objection to the company using the proposed company name.  
As a general comment, companies are not permitted to have a name very similar to an existing name. In CIS’s case consent letters to the use of the “Citizens Information“ name are issued as a matter of course and must be filed with the CRO.
Section 6 of the Companies Act 1963, as amended, provides that every private company limited by shares and every company which is limited by guarantee not having a share capital must include “Limited” or “Teoranta” as the last word in the name. 

Every company is obliged to publish its full name on all company  stationery, bills of exchange, promissory notes, endorsements, cheques, orders for money or goods purporting to be signed by or on behalf of the company and on all invoices, receipts, letters of credit, notices, official company publications, websites and e-communications.  The Companies Acts also require a company to affix its name to the outside of every office or place in which the business of the company is carried out. The use of the abbreviation “Ltd” or “Teo” is permitted.  Furthermore every company must have its name engraved in legible characters on its seal.  The seal is used to sign official documents such as lease agreements, bank documents etc. 

Changing the name of the company

Changing the name of the company will require a special resolution to be passed at an Extraordinary General Meeting or Annual General Meeting of its Members (see below for further explanation).  A Form G1Q must be filed with the CRO together with the new Memorandum and Articles of Association and the appropriate filing fee.  Applicants are advised to check with the CRO that the name can be registered. It is also advisable to ensure that the company is up to date with its filing obligations before instituting the change of name.  Following registration a Certificate of Change of Name will be issued by the CRO.  The change of name is effective from the date on the Certificate.  
Section 24
 Licence to Drop “Ltd” from Company Name

A company limited by guarantee not having a share capital may be exempted from the requirement to include the word “Limited” or “Teoranta” in its name.  Since March 2002 companies now apply to the CRO for this exemption.  If successful a company will be exempt from the requirement to use “Ltd.” in its name. However, it will still be required to state that it is a limited company on letters, order forms etc
. 

A company is entitled to the exemption if its objects are for charitable purposes (see below) and its Memorandum and Articles prohibit the distribution of profits to Members. 
To apply for a Section 24 Licence the company must submit the following documents to the CRO:

· Form G5;
· Two clear copies of the amended Memorandum and Articles of association;
· Form G1 in relation to the amendments of the Memorandum and Articles of Association of the company; and 
· Form G1Q in relation to the change of name.

A company that has been granted a Section 24 licence is prohibited from altering its Memorandum or Articles to the extent that it ceases to comply with the Section 24 requirements.  This is why all proposed Memorandum or Article changes need to be pre-approved by the CRO where a Section 24 Exemption has been granted. 

Company Letters, Order forms & Websites

The European Communities (Companies) (Amendment) Regulations 2007 (S.I. No. 49 of 2007) introduced new disclosure requirements for company letters, order forms and websites. The following must now be disclosed: 

· The name of the company and its legal form; 

· The place of registration of the company and the number with which it is registered and the address of the registered office; 

· In the case of a company exempt from the obligation to use the word "Limited" or "Teoranta" as part of its name, the fact that it is a limited company; 

· In the case of a company which is being wound up, the fact that it is so; 

· If, on any letters or order forms there is reference to the share capital of the company, the reference shall be to the paid-up share capital. 
A company business letter is also required to contain the present and former christian name or initials and surname of all Directors and Shadow Directors and any former names and nationality (if not Irish). Pursuant to Section 196(2) of the 1963 Act, as amended, companies can apply to the Minister for Enterprise, Trade & Employment for an exemption from the requirement to list Directors’ names on their business letters.  
A sample business letterhead is provided in Appendix C.  
REGISTERED OFFICE
Every company must have a registered office in the State to which all communications and notices must be addressed. All company books, seal and records must be kept at the registered office. The company’s name must be displayed outside its registered office in a conspicuous position and in legible letters.  Any change in the office’s location must be notified to the Registrar of Companies at the CRO within 14 days using Form B2.  This Form can be filed free of charge online on the CRO website or by post with a completed Form B2 and the relevant filing fee (check CRO website for the up to date fee).  

MEMORANDUM & ARTICLES OF ASSOCIATION

These two documents combined are the constitution of the company. The accepted rule is that if the content of the two documents conflict the Memorandum of Association takes precedence over the Articles.

 The Memorandum governs the relationship between the company and its external environment while the Articles govern the internal affairs of the company.  

Each member of the company should be given or have access to a copy of the Memorandum and Articles of Association.  It is important that Members and particularly Directors know and understand the contents of these two documents, as these documents should inform all decisions made by the company.  The Memorandum & Articles of Association attached herewith have been approved by the Revenue Commissioners for the purposes of charitable tax exemption. They have also been approved by Citizens Information Board as the agency responsible for funding and supporting Citizens Information Services.  These Memorandum and Articles of Association are referred to throughout this guide.  

THE MEMORANDUM OF ASSOCIATION

This document sets out the objects of the company and the powers available to the company enabling it to achieve those objects, for example leasing property and employing staff.  The objects of the company dictate what a company can and cannot do.  If a company acts beyond its powers it is said to be acting “ultra vires” (beyond its powers) and these ultra vires acts will be deemed void.  

The CIS Memorandum sets out:

1) The Company Name;
2) Definitions, including the clear geographical service area of the CIS; 

3) The Objects of the Company i.e. the advancement of education through the provision of a free and confidential information service. This is followed by a series of secondary objects.  The objects listed are sufficiently general to empower the company to carry out whatever tasks its Directors and Members are likely to require.  Some of these secondary objects are subject to the consent of Citizens Information Board including Citizens Information Board pre-approval to lease property or borrow money or employ staff;    

4) The Powers of the company e.g. power to lease property, open a bank account, employ staff etc. Powers cannot be exercised for any purpose other than those in furtherance of the objects;  

5) The Limited Liability of Members;
6) The Guarantee Clause i.e. every member undertakes to contribute €1 to the company in the event of the company being in debt or on winding up.  This commitment continues for 1 year after the person ceases to be a member.  
In addition the Memorandum provides that:

6&7. The income and property of the company shall be applied solely for the purposes of the main objects and upon winding-up all outstanding income and property will be transferred to some other charitable institution or institutions having a similar principal object. 

8. Amendments to the Memorandum and Articles must receive prior approval from both the Revenue Commissioners (for the maintenance of charitable tax exemption) and Citizens Information Board and, where a licence to drop “Ltd.” from the company name has been received, permission must also be sought from the Minister for Enterprise, Trade & Employment through the CRO.
9. Financial reports or other information must be furnished to Citizens Information Board or the Revenue Commissioners on request and the CIS is obliged to uphold the good name of CIS and adhere to the registration and operational guidelines prescribed by Citizens Information Board.  The Citizens Information trademark and the “ci” logo registered by Citizens Information Board in 2006 are also protected under this clause. If a service ceases to be registered with Citizens Information Board it must desist from using the words “Citizens Information Centre” in its title.   

There is no scope for altering the Memorandum of Association without affecting the company’s charitable tax exemption status. Citizens Information Board does not approve of any alteration to the Memorandum of Association.  

THE ARTICLES OF ASSOCIATION

The Internal Rules of the Company. 

The Articles of Association govern the relationship between the company and its Members and between the Members with each other
.  The Articles contain rules governing such matters as becoming a member, election of the Board of Directors, the role of Officers, procedures for meetings etc. These will be examined in more detail later.   Any amendments to the Articles must receive approval from the Revenue Commissioners, Citizens Information Board and the CRO, where a Section 24 Licence to drop the word “Limited” from its name has been granted.   

Steps Involved in Amending the Articles of Association:

1. In consultation with the CIS Board, draft proposed Article/amendment; 
2. Send a copy of proposed Article/amendment to each of the following:
A) Citizens Information Board
B) Revenue Commissioners 

C) Companies Registration Office (if Section 24 Licence has been obtained) ;
3. Once approval has been obtained in writing from all these bodies the Board can proceed to propose a special resolution changing the Articles of Association at either AGM or EGM; 

4. A copy of the Meeting Notice (which sets out the wording of the proposed resolution), and Proxy Form must be sent to Members a minimum of 21 days before the meeting; 

5. The General Meeting must have a Quorum ( 50% + 1 in person or by proxy
);

6. Pursuant to Article 22 of the Articles of Association a resolution in writing signed by all the Members entitled to attend and vote on such a resolution at a general meeting shall be as valid and effective as if passed at a general meeting of the company;
7. A 75% majority of Members present in person or by proxy is needed to pass a special resolution. 

8. The CIS must  file the following documents with the CRO within 15 days of the resolution being passed:

· Form G1 (special resolution); 
· new/amended Article with copy of Memorandum of Association - the  Articles must be re-typed, changes cannot be inserted using tip-ex or glue as the document will be scanned at the CRO;  
· appropriate filing fee ( check CRO website for this).

MEMBERSHIP (ARTICLE 2, 3 &4)

In a Company Limited by Guarantee not having a Share Capital the owners of the company are known as Members rather than shareholders as there is no share capital.  A Company Limited by Guarantee not having Share Capital must have a minimum of 7 Members at all times.  Should membership fall below seven for more than six months, the existing Members will become personally liable for the commitments of the company if it is unable to meet them
.  There is no maximum number of Members required. However, CIS does dictate that there must be a maximum number in Article 2. The Board of Directors can increase this maximum number and register the increase with the CRO using the Form B9/11.  
The initial subscribers to a company’s Memorandum of Association are deemed to have agreed to become “Members” of the company.  These names will be the first seven names on the Register of Members.  Any other person who agrees to become a member of a company and whose name is entered on its Register of Members will become a member of the company
, subject to Article 3(b) of the Articles of Association. The Members exercise control by way of General Meetings. The Board of Directors are appointed by and are answerable to the Members.

Membership of a company confers a number of rights, which can be exercised at General Meetings. Such rights include:

1. The right to information including the right to receive copies of  the company’s Memorandum & Articles, Minutes of General Meetings, Resolutions, Registers, Balance sheets,  Financial Statements, Director’s Report and Auditor’s Report
;

2. The right to petition the court for the winding up of the company;

3.  The right to petition the court for relief in cases of oppression;

4. The right to be heard and question the affairs of the company and vote at General Meetings. Each member has equal voting power, one vote per member; 
5. The right to nominate and appoint a Board of Directors;

6. The right to nominate and appoint Auditors for the company;

7. The right to remove a Director or Auditor;

8. The right to vote on changes to the Memorandum and Articles (special resolutions); 
9. The right to vote on particular policy or strategy changes or ordinary resolutions, which the Directors present to the Members at General Meetings; 
10. The right to requisition an EGM (one-tenth of the membership required to do this).
The Articles (Article 3b) state that such persons as meet the criteria for membership as determined by the Citizens Information Board and approved by the board of the Citizens Information Service [Limited] shall be entitled to be registered as Members of the company. A new Members consent in writing must be obtained. A simple application form can be used for this process which should also indicate the guarantee commitment of the member (See Appendix C).
 New Members must be nominated by at least two Directors on the Board of Directors at a Board meeting and the Company Secretary will then add the new name to the Register of Members (see below).  

Bodies Corporate can also be Members of the CIS. Article 25 allows the Board of the body corporate to nominate a representative to attend and vote at General Meetings.  The Articles do prevent certain individuals from becoming Members i.e. paid employees or elected public representatives. (see Articles 3(a) &7). 
Resignation, Expulsion and Automatic Cessation of Membership: (Articles 5, 6 &7)
Any member can resign from membership of the company upon giving notice in writing to the Board of Directors of the company.  The Board then notes the cessation of membership at the next Board meeting and the Register of Members is amended accordingly.  The Board can also expel a member from the company at an EGM.  Article 7 lists a number of situations where a member will automatically cease to hold membership. The Register of Members will be amended accordingly.  

Register of Members
The Register of Members is a register, which must be kept by every company at the company’s registered office
.  The Register is a vital record for the company as it dictates who is entitled to attend and vote at General Meetings. The register is open to inspection by the Members and the general public.  It must set out the following information
:

· Members’ names;
· Members’ addresses;
· The date on which each person was entered in the register as a member;
· The date on which the person ceased to be a member of the company. 
GENERAL MEETINGS (ARTICLES 9-25) 
General Meetings are an opportunity for the Board to report to the Members on the activities of the company and to get sanction from the Members for certain matters.  General Meetings are also an opportunity for Members to exercise control over the company through, for example, the election or removal of Directors, the passing or rejection of ordinary or special resolutions etc.  All Members of the company are entitled to attend General Meetings.  There are two types of General Meetings –

1) Annual General Meeting (“AGM”)
An AGM is the formal General Meeting which must be held in every calendar year and not more than 15 months must elapse between them.
2) Extraordinary General Meeting (“EGM”)
Any meeting of a company i.e. a Members meeting, which is not an AGM, is known as an Extraordinary General Meeting.  Directors may call an EGM where they deem it to be necessary, for example in obtaining approval for a certain course of action.
 Members who together make up at least 10% of the membership of the company can request Directors to convene an EGM (Section 132 of Companies Act, 1963, as amended). Where the Members requisition an EGM the Board of Directors must convene one within 2 months. If they do not the Members may convene an EGM themselves within three months of the date of their request.   

Article 17 stipulates that General Meetings are to be chaired by the Chairperson of the Board.  

Notice of General Meetings 
The company, must give notice in writing either in person or by post (Article 57 & 58) of all General Meetings to every Member, Director and Auditor.  A sample “Annual General Meeting Notice” is contained in Appendix E.  

Length of Notice: All notice periods exclude day of postage and day of meeting

· At least 21 days notice in writing must be given of an AGM.  

· An extended notice of 28 days is required where a resolution to remove a Director or a resolution to replace or remove an Auditor is proposed.

· 14 days notice in writing must be given of an EGM however 21 days notice is required where a special resolution is proposed (see below). 

Documents to accompany Notice (Article 15 a & b):
· Agenda;
· Audited Annual Accounts with Auditors Report;
· Directors Report;
· Proxy Form;
· Ballot Paper if election to be declared;
· Wording of any resolution to be proposed at the meeting;
· Minutes of previous AGM or EGM.
The Agenda of the AGM (Article 16)

The Agenda for a CIS AGM is prescribed in Article 16 as follows:
1. Adoption of Minutes of previous AGM or EGM;
2. Annual Report of Board;
3. Audited accounts;
4. Reappointment of retiring Auditors;
5. Election of Directors; 

6. Consider & decide resolutions for which due notice has been given.
Quorum & Proxy Rules
The standard CIS Articles provides that the quorum for General Meetings shall be 50% +1 present in person or by proxy (Article 13).  For practical reasons some CIS’s have amended this article to allow for a lesser quorum of e.g. 30% +1. If a quorum is not present the meeting will have to be adjourned.  The Memorandum & Articles allow the adjourned meeting to take place even if a quorum is not present.  

A proxy is a person nominated by the member to attend the meeting and to exercise the member’s vote on their behalf. A proxy is also entitled to speak at a meeting on behalf of the member.
 It is preferable if the member instructs the proxy as to how to vote, nevertheless, the proxy may vote on all matters on behalf of the member.  The person nominated by proxy does not have to be a member of the company.  The nomination must be in writing, signed by the member and furnished to the company at least 48 hours prior to the meeting. (See Appendix F for a sample “Proxy Form”). 

Resolutions & Voting
Decisions of the Members at a General Meeting are made by resolution.  The standard business conducted at an AGM (see “The Agenda of AGM” No. 1-6 above) is decided on by way of Ordinary resolution. A simple majority of over 50% of Members entitled to attend and vote or by proxy is needed to pass the resolution.  However, Special resolutions are needed to conduct certain business at AGM’s and EGM’s e.g. any proposal to amend or alter the Articles of Association requires a Special Resolution to be passed by a qualified majority of 75% of the Members entitled to attend and vote or by proxy.  Resolutions are voted on by a show of hands unless a poll is demanded by the Chairperson or at least 3 of the Members present (Article 19).  Only Members present in person may vote by a show of hands. In the case of a poll, proxies may also vote
. Copies of all Special resolutions must be forwarded to the CRO within 15 days of being passed with a form G1, retyped   Memorandum and Articles and filing fee.  
Auditors
The principal duty of Auditors is to report to the Members on the company’s financial statements.
 Therefore, an Auditor’s report should be read out at the Annual General Meeting and a copy made available to every member of the company. The Auditor’s report provides reasonable assurance to the Members that the financial statements reflect the state of the company’s affairs at a particular point in time.  If the statements are not true or if the Auditor did not obtain all the information and explanations necessary to form an opinion then they must also report this.  If the Auditor thinks that accounts are not being maintained properly they have a duty to report this to the company and if this is not rectified within 7 days then they must report this to the CRO.  Auditors must also report acts of fraud gross negligence etc. to the Office of the Director of Corporate Enforcement 

Auditors have the right to attend any general meeting of the company and to receive the notices and communications the Members receive.  They also have the right to be heard at all AGM’S (Section 193, Companies Act 1990).  

The first Auditors of the company may be appointed by the Directors or by a general meeting of the company. Auditors are re-appointed by the Members at the AGM and hold office until the next such meeting.  Auditors cannot be company Directors or secretary’s or close relatives, employees or spouses of either.
Removal/ Resignation of Auditors
An Auditor may be removed by ordinary resolution of the company in general meeting.  Where it is proposed to remove an Auditor, extended notice of 28 days must be given and the Auditor is entitled to contest the proposed removal.  Notice of removal of an Auditor must be notified to the CRO on the Form H3 within 14 days of the resolution being passed.  Where, at an annual general meeting, no Auditors are appointed or re-appointed, the Minister for Enterprise, Trade and Employment may appoint a person to fill the vacancy
.
An Auditor can also resign from office prior to the expiry of his/her term of office by serving notice in writing to the company. The Auditor must send a copy of this notice to the Companies Registration Office within 14 days of service. 
COMPANY DIRECTORS (Articles 26-32) 

The Directors of the company are elected by the Members to manage the company on their behalf.  Collectively the Directors are known as the Board of Directors. Every company is required by law to have a minimum of two Directors.  In order to satisfy the eligibility criteria for charitable tax exemption a company must have a minimum of three Directors.  The Citizens Information Board Articles do not specify a maximum number of Directors but provide for an increase or decrease in the number of Directors by way of ordinary resolution (Article 26).  The first Directors are nominated by the founding Members and are identified in the Form A1. They will remain in office until the first AGM and may be re-elected.  

Note that under Section 2(1) of the Companies Act 1963, as amended, a person who occupies the position of Director is a Director whether or not he is called a Director. Section 2(1) of the Companies Act, 1963, as amended, defines “Director” as “including any person occupying the position of Director by whatever name called.” 
In the community and voluntary sector terminology such as “committee member” has been used interchangeably with “Director” as has “Management Committee” for “Board of Directors”. This is the legacy of a period when the community organisation was a voluntary association.  It is important to note that regardless of the terminology used a person who acts as a Director of a company will be deemed to be a Director with all of the ensuing responsibilities and duties.  Those appointed as Directors should file a Form B10 with the CRO within 15 days of appointment and familiarise themselves with their rights, duties and responsibilities as a Director. The Form B10 is also used to notify the CRO of any changes in the Directors post incorporation.  
The Directors have an important role to play in the success of the CIS company. While the role of Director should not be taken lightly, it affords an opportunity to be involved in the future direction of CIS by the delivery of a quality information service to the community.   

Duties of a Director

Under Irish Law a Director is in a position of trust and owes a duty of care to the company first and foremost. Director’s legal duties arise from three sources, common law, statute and equity.
  A Director’s common law duties can be summarised into 3 principles:

1. Directors must exercise their powers in good faith and in the interests of the company as a whole. “This means you are working for the company and not yourself. Your own personal interests, the views of a certain sections of the staff or any outside interests should be put aside when you sit down at the meeting table.”
 

2. Directors are not allowed to make an undisclosed profit from their position as Director. “Be honest. Do not abuse your position of responsibility. You must disclose any vested interests in the company in advance. You are there to serve the company, not yourself.17” 

3. Directors are obliged to carry out their functions with due care, skill and diligence. “Apply your knowledge, independent judgment and common sense. Ensure the board’s instructions are being carried out correctly by management and are being properly supervised and controlled by you and your co-Directors17.”

A Director’s Main Statutory Duties can be summarised as follows:

1. A Director is an officer of the company and is under a duty to comply with his or her obligations under the Companies Acts and to ensure that the company complies with the requirements of the Companies Acts 1963-2006;
2. Every company is required to maintain proper books of account.  The Directors must ensure that this is complied with (see also Articles 52-55).  The company must keep books of account for at least 6 years;  

3. There is a duty to prepare annual accounts and have an audit performed. The Directors are also required to annex a report known as the Directors Report to the annual audited accounts.  The annual accounts must be laid before the Company’s Annual General Meeting and signed by a minimum of two Directors on behalf of the Board;  

4. It is the Directors’ duty to ensure that all registers are maintained;  

5. Company Directors are legally obliged to ensure that certain documents are filed with the Registrar of Companies;  

6. Directors are required to disclose certain personal information for the Register of Directors and to disclose to the Board any interest they may have in any contract with the company; 

7. The Directors also have a duty to convene General Meetings i.e. AGM’s and EGM’s. 

Good Governance 
In addition to legal duties there are matters pertaining to corporate governance for which Directors are responsible. Governance is defined as “the systems and processes concerned with ensuring the overall direction, effectiveness, supervision and accountability of the organisation”
 and can include:

1. Overall planning of the organisations activities;
2. Monitoring and evaluation of the activities of the organisation, its services and management;
3. Overseeing the proper financial management of the company; 

4. Being a responsible employer, complying with the relevant legislation, including, without limitation, health and safety legislation, and overseeing recruitment of staff and volunteers and ensuring on-going support and supervision;
5. Maintaining a good relationship with the local community, voluntary and statutory agencies.   

The duties imposed on Directors of companies are both extensive and onerous and apply equally to Directors and shadow Directors. If a Director acts recklessly or fraudulently by causing the company to incur excessive debts, defrauding creditors, consistently failing to keep proper books of account or for any other reason then that Director can be made personally liable for the debts of the company.  There are also a limited number of circumstances where criminal sanctions may be imposed on a Director.  

A person who accepts the office of Director has the responsibility of ensuring that he or she understands the nature of the duty a Director is called upon to perform. This duty will vary according to the experience or skills the Director holds himself/herself out as having. It is important to remember, however, that no Director is required to perform his or her duties with a greater degree of skill than could reasonably be expected from a person with his/her own knowledge and experience.  This means that each Director is required to exercise his/her duties to the best of his/her ability.  In order to do this a Director needs to, at a minimum, familiarise himself/herself with relevant legislation, the Memorandum and Articles and other relevant documentation pertaining to the company, keep informed of the business being conducted by the board and seek further information and professional advise if  unclear on any matter.  

Powers of a Director (Article 36) 
A company’s Directors act on behalf of the company. They only have power to do what the company itself is legally entitled to do within the boundaries of legislation and the Memorandum and Articles.  Directors must not enter transactions that are either beyond their powers or the powers of the company.  Abuse of powers may lead to an individual or the whole board becoming liable for any losses incurred as a result.

Primarily the CIS’s Board of Directors has the following powers:

1. Power to appoint Officers of the Board (Article 34);  

2. Power to appoint staff subject to consultation with Citizens Information Board and in line with Citizens Information Board guidelines on recruitment, pay and conditions (Article 35);
3. Power to Borrow Money (Article 39) subject to the consent of Citizens Information Board (Memorandum Clause 3 (c) (x) );  

4. Power to appoint an attorney/agent to act for the company (Article 40);
5. Power to decide how negotiable instruments (i.e. cheques) are signed, drawn or executed (Article 41) subject to Citizens Information Board Financial Controls and Reporting Requirements;  

6. Duty to maintain the Board’s records, registers and minute books (Article 42). These should be kept at the company’s registered office; 

7. Power to establish sub-committees of the Board and determine their terms of reference, powers, composition and duration (Article 43); 

8. Power to make bye-laws and regulations or vary and annul previous bye-laws or regulations (Article 59);  
9. Subject to the consent of the Citizens Information Board which shall not be unreasonably withheld, power to take over, purchase, lease, exchange, hire or otherwise acquire any real, leasehold or personal property and to sell or dispose of the undertaking or property of the company or any part thereof for such consideration as the company may think fit, to lease, mortgage, exchange, develop, enfranchise, turn to account or otherwise deal with all or any of the property and rights of the company.
Appointment of Directors
The CIS Articles provide that a Director can be appointed in three ways (Article 27a):

1) Directors are elected from amongst the Members;
2) Directors are elected by the Members from persons outside the membership of the company;
3) The Board of Directors can co-opt a maximum of 3 Directors onto the Board. 

Each CIS specifies the number of Directors in categories 1 and 2.  

Co-opted Directors (Article 28) 
Under Article 28 the Board of Directors has the right to appoint a maximum of three persons, at any one time, who in the opinion of the Board have a particular expertise to bring to the Board.  The Co-opted Director does not have any voting rights at Board meetings and must resign at the AGM which is held following their appointment.  The Board may then recommend the Co-opted Director for election or the Board may appoint a Co-opted Director at the Board Meeting following the AGM. It is not intended that Co-opted Directors enjoy an indefinite term on the Board rather a Board will appoint a Co-opted Director for as long as his/her expertise is required.
Shadow Directors & De Facto Directors
Any person, other than a professional adviser, in accordance with whose instructions the Directors of the company normally comply is a “Shadow Director” and is deemed in law to be one of the Directors
.  A person will not normally hold himself/herself out to be a Shadow Director, however, they may be deemed to be such by a court of law.  

“De facto Directors” are persons occupying the position of Director who have not formally been appointed as Director.  Although they may not be validly appointed they are deemed to be Directors with all the ensuing responsibilities and duties of Directors. 

It is recommended, therefore, that all persons acting as Directors are validly appointed and register their Directorship with the CRO within 15 days of appointment.  Registered Directors may be covered by Director’s indemnity insurance for any liability incurred while acting as a Director.  
Eligibility for Directorship 
A person needs no formal qualifications to become a Director. However, certain parties are prevented by statute from becoming a Director i.e. bodies corporate, un-discharged bankrupts, Auditors of the company and persons disqualified by the courts. In order to qualify for Charitable Tax Exemption the Revenue Commissioners do not permit staff members to act as Directors.  Another prerequisite for Charitable Tax Exemption is that no remuneration shall be payable to Directors (Memorandum, Clause 6).  Furthermore Article 31 sets out 13 circumstances where a Director shall cease to hold office e.g. if he/she becomes an elected public representative or if he/she has an interest in a contract with the company and fails to declare this.  
Any person who holds more than 25 Directorships cannot hold him or herself out as a Director or act in any way for the company in question. (Section 45 of Companies (Amendment) (No.2) Act 1999)

Resignation/ Retiring/ Removal of Directors  
At every AGM post formation the Directors must retire but they may be eligible for re-election (Article 27(b)).  A Director can resign at any stage once he/she gives notice in writing to the Company Secretary or the Chairperson in the case of the Company Secretary.  Article 32 allows the Members to remove a Director by ordinary resolution at a General Meeting provided 28 days notice has been given
.  If a Director resigns or is disqualified between AGM’s the Board may appoint a person to fill his/her place until the next AGM (Article 27(e)). 
A change of Directors and Secretaries must be notified to the Companies Registration Office by lodging a Form B10 and the appropriate fee with the Companies Registration Office within 15 days of the change.    This form can also be filed free of charge on the Companies Registration Office website, www.cro.ie. If the company fails to notify the Companies Registration Office a retired Director/Secretary can do so using a statutory declaration in Form B69.  A copy of the notice of resignation and a copy of the notice sent to the company specifically requesting that notice of the resignation be filed with the CRO must be attached to the Form B69.  

Re-election of Directors Article 27
Article 27(b) outlines the rules and procedures governing the retirement and re-election of Directors.  Article 27(b) provides that all of the Directors shall retire and shall be eligible for re-election at each AGM except where they have already served six consecutive terms as Director i.e. from AGM to AGM excluding the term between formation of the company and the first AGM. CIS may provide for an exception to this rule for external Directors only as per Article 27(b) (ii). 
Board Meetings
Article 36 provides that the affairs of the company shall be the responsibility of and be managed by the Board of Directors and that the Board may exercise all powers of the Company other than those powers required to be exercised by the Company Members at an AGM or EGM e.g. appointing Auditors, amending Articles etc.  Director’s powers are formally exercised at Board meetings. The Board may propose resolutions to be voted on by Directors. The Chairperson has the casting vote in the event of an equal number of votes being cast. When it is not possible to convene a meeting a “written resolution” can be passed whereby the resolution is signed by all Directors (Article 50(b))
. 

The Board must meet at least four times a year (Quality Standards Report recommends 6 times a year
) and each Director must be given at least 7 days notice of the meeting (Article 44).  The quorum for Board Meetings is 50% + 1 of the Members present in person (Article 45).
 A Citizens Information Board representative has a right to receive notice of and attend Board Meetings (Article 44(a)).
Those present should declare any interest they may have in any item to be discussed at the outset of the meeting, and certainly before debate of the item itself, for example a Director may be the owner of a building firm and the CIS may be considering undertaking building work.
 

Minutes
Under Section 145 of the Companies Act 1963, as amended, a minute book must be kept recording all proceedings of General Meetings, Board Meetings and Board Sub-committee Meetings.  The minute book should be kept at the registered office. The accuracy of the minutes of each meeting is confirmed at the subsequent meeting.  See Appendix G for sample form and content of General Meeting & Board Meeting minutes. This is the format recommended by the Office of the Director of Corporate Enforcement.
  

OFFICERS OF THE COMPANY 

Article 33 allows the Directors to elect a Chairperson from amongst themselves, excluding Co-opted Directors.  Article 34 gives the Directors the power to appoint a secretary and treasurer who “may be one of the Directors” and other Officers as the Board shall deem necessary from amongst their number. A person may hold the position of Chairperson for five successive years but thereafter must resign the position for a minimum of two years.   

Chairperson
The Chairperson’s role is two-fold, firstly as leader and spokesperson for the organisation and secondly as facilitator, planning and running Board meetings and encouraging participation from Board Members.  The duties of the Chairperson include 
:
· Selecting matters and documents to be brought to the boards attention;

· Formulating the policy of the board;

· Agenda setting, preparation and follow-up on meetings;

· Working with the Company Secretary and relevant staff members;
· Effecting control without monopolising;
· Encouraging participation;
· Ensuring decisions are made and implemented;
· Promoting the position of the company.
Company Secretary
Every company is required by law to have a Company Secretary.  Article 34 (a)(i) gives the Board of Directors power to appoint the Company Secretary. The Company Secretary does not have to be a Director of the company.   Companies have a statutory duty to ensure that the Company Secretary is a person who appears to them to have the requisite knowledge and experience to discharge the functions of a Company Secretary.  The first secretary of the company must be named in the documents filed with the Companies Registration Office.  

Company Secretaries have common law and statutory duties. The Company Secretary owes the company duties of skill, care and diligence and can be liable in negligence for failure to exercise these skills. Generally the role of the Company Secretary is to ensure that the company complies with company law and the requirements of the Companies Registration Office and that the company adheres to the provisions in the Memorandum and Articles of Association.  To summarise, the Company Secretary is responsible for
:

· Ensuring the requirements of the Companies Acts are complied with;

· Co-signing (with a Director) the annual return;

· Certifying (with a Director) the copy of the balance sheet to be annexed to the annual return as being a true copy;

· Giving information in writing to the company as soon as may be of such matters as may be necessary to enable the company to comply with s. 195, Company Act 1963, as amended;

· Certifying (with a Director) the copy of the balance sheet, profit and loss account, or Auditor’s report as the case may be, laid before the Annual General Meeting of the company held during the period to which the return relates to be annexed to the annual return as being true copies;

· Summoning a meeting of the Directors, where called by a Director;

· Countersigning (with a Director) the affixing of the company’s common seal where authorised by the Directors or a committee thereof;

· Attending and keeping minutes at meetings of the Board of Directors and member’s meetings;

· Filing with the Companies Registration Office and all other governmental agencies, all returns;

· Keeping all statutory books;

· Causing all notices to be published;

· Receiving all correspondence and legal notices on behalf of the company.

· The rules of the company, as outlined in the Memorandum and Articles, are adhered to and any changes notified to the Companies Registration Office.

Some CIS’s have obtained permission from the Revenue Commissioners to allow Development Managers act as non-Director Company Secretary’s. It is advisable in all cases to obtain written permission from the Revenue Commissioners to do this. 

Treasurer
Article 34 (ii) gives power to the Board of Directors to appoint a treasurer.  The treasurer does not have to be a Company Director.  The treasurer is involved in
: 

· Preparing Budgets - working with the Board and relevant staff member;
· Overseeing financial transactions and the recording of same, ensuring controls are in place; 

· Overseeing expenditure, alerting the Board to any cash flow problems;
· Presenting financial reports to the Board;
· Supporting the annual audit and the preparation of annual accounts. 

The role of the treasurer is further explained in Citizens Information Board’s “Financial Controls and Reporting Requirements”.  
Register of Directors & Company Secretary

The Company Secretary must also maintain a Register of Directors and Secretaries.  The information required to be maintained is as follows:

1. Names and date of birth;
2. Residential addresses;
3. Nationality if not Irish;
4. Business occupation;
5. Particulars of other Directorships held currently or within the previous 10 years.
SUB-COMMITTEES
As previously mentioned the Board has the power to appoint sub-committees and to determine their composition, duration and terms of reference.  The Board therefore needs to give its prior approval to:

· The Membership and quorum of any such committee;
· Its terms of reference; and

· The extent of any powers delegated to it.

The Board appoints the Chairperson of each sub-committee (Article 48).  A number of Boards have effectively utilised this power to establish Finance and Human Resource’s Sub-Committees.  Collier Broderick (2004)
 recommends the establishment of sub-committees for key areas such as finance, human resources, promotion and marketing and strategic planning. The sub-committee Chairperson reports to the Board on the activities of the sub-committee but these committees cease functioning at the AGM and the incoming Board appoints another sub-committee. The same rules apply to management committees as to sub-committees.   

Role of the Development Manager
While the Board of Directors are responsible for the overall governance of the CIS, the Development Manager makes decisions about the day to day running of the organisation.  The Development Manager acts as executive to the Board and is the pivotal link between the Board and the operations of the CIS.   The Development Manager therefore ensures that the decisions of the Board are implemented in practice and they report on performance to the Board through the Chair.   It is important that the Board concerns itself primarily with governance matters leaving management issues to the Development Manager. This ensures efficiency and avoids potential conflict. 
COMPANIES REGISTRATION OFFICE & FILING 
The Companies Registration Office is the central repository of public statutory information on Irish companies and is under the remit of the Department of Enterprise, Trade and Employment.  The Companies Registration Office’s main functions are:

· Incorporation of Companies;
· Registration of business names or any changes in business name particulars;
· Registration of company post-incorporation filing/documentation; 

· Enforcement, prosecution and striking companies off the Register;
· Provision of information to the public.
Companies are legally required to file certain documents with the Companies Registration Office.  Once filed with the Companies Registration Office these documents may be open to public inspection. 

Some of the more common documents filed at the Companies Registration Office are:

· Registration of new company (Form A1);
· Annual Return (Form B1);
· Change of Registered Office (Form B2);
· Change of Director and/ or secretary or of their particulars (Form B10); 
· Declaration that a person has ceased to be a Director or Secretary (Form B69);
· Nomination of  later annual return date (Form B73);
· Change of Name  (Form G1Q); 
· All Special Resolutions (Form G1). 
Annual Return (Form B1)
Every company must submit an annual return to the Companies Registration Office. New companies must file an annual return 6 months after incorporation.  The annual return must be filed within 28 days of the Annual Return Date. Companies who fail to meet this deadline may face penalties such as late filing fees, prosecution or strike-off (see below for further details).    

Pursuant to Section 128 of the Companies Act 1963, as amended, Companies Limited by Guarantee are required to append the following to the annual return:

· Balance Sheet, certified by a Director and Secretary to be a true copy of the original;
· Directors Report, certified by a Director and secretary to be a true copy of the original;
· Auditors Report, certified by a Director and secretary to be a true copy of the original.

The date of the annual accounts should be no more than 9 months prior to the Annual Return Date.            
Annual Return Date (ARD)
A company can check its ARD on the Companies Registration Office website (see below “Companies Registration Office Search”).  

For companies incorporated on or after 1st March 2002, the ARD is 6 months after the date of incorporation.  No accounts are required to be attached to the first annual return but they will be required with subsequent Annual Returns.   

A new version of the Form B1 came into effect on the 17th May 2004 pursuant to the Companies (Auditing & Accounting) Act 2003.  If an Annual Return is made up to a date at least 14 days earlier than the company’s ARD in a particular year, its ARD will be deemed to be on that date in every subsequent year unless the company elects to retain its existing ARD on page 1 of the Form B1. If the relevant box is ticked and the company has filed a return earlier than the ARD the form will be returned. 

An extended ARD is achieved by filing an Annual Return within 28 days of the ARD and then notifying the Companies Registration Office of the preferred ARD.  The new ARD cannot be more than 6 months after the previously allocated ARD.  The form used to extend the ARD is a Form B73 and a company may not file a Form B73 more than once in every 5 years.  

No change of date is permitted for a new company filing its first annual return. 
Electronic Filing
Over the past number of years the Companies Registration Office has been developing its online services.  All Companies Registration Office Forms are downloadable from their website at www.cro.ie. The following forms can be filed electronically, free of charge: 

· Change of registered office (Forms B2); 

· Change in registered addresses (Form B3);
· Change in secretary/Director details (Form B10); 

· Special resolutions (Form G1) and any document lodged in connection with it;
· Ordinary resolution (Form G2) and any document lodged in connection with it. 
All that is needed is access to the internet, a valid e-mail address, printer and up to date Adobe Acrobat Reader software.  A signature sheet is printed, signed and forwarded to the Companies Registration Office to complete the filing of these forms. Instructions are provided throughout the process.  

The Companies Registration Office has also put in place a system, which allows annual returns (Form B1) to be signed and filed electronically, however, an approved secretarial software package is required.  A Secretary or Director who wishes to file returns electronically must apply to the Companies Registration Office for a Companies Registration Office identification and PIN for use as a signature.  An account should also be opened with the Companies Registration Office and it must be in credit.  

Companies Registration Office Search 
There is a great deal of information available free of charge on the Companies Registration Office website.  Simply open the website at www.cro.ie, and then click on company search.  The following information is available:

· Company Name;
· Company Number;
· Address of Registered Office;
· Date of Incorporation;
· Status of company;
· Date of last Annual Return filed;
In order to get printouts of documents you need to open an account with the Companies Registration Office or use a credit card.  

STRIKE OFF
A company can be struck off the Register of Companies in the following circumstances:

· Where the company has failed to make an annual return;

· Where the company has failed to make a statement of its particulars to the Revenue Commissioners;

· Where the company is not carrying on business. 
· Where the company has no recorded Directors.

· Where the company fails to have at least one resident Director.
If struck off the Register, ownership of the company’s property automatically transfers to the State and is held by the Minister for Finance on behalf of the State. A company can apply to be reinstated on the Register within 12 months of strike off provided all outstanding documents are filed with the Companies Registration Office and appropriate fees are paid.  If it does not apply for restoration within 12 months of being struck off it must apply to the court for restoration to the Register. The dissolution/strike off of a company does not affect the liability of its Directors, Officers or Members.
Voluntary Strike Off
Section 311 of the Companies Act 1963, as amended, gives the Registrar power to strike companies off the Register. However, it is a discretionary power which he will use only if a Director of a company makes a formal request to him to strike the name of his/her company off the Register and such request is accompanied by the following:

· A request pursuant to Section 311 of the Companies Act, 1963, as amended, to the Registrar to strike the name of his/her company off the Register;
· A statement to the effect that the company has ceased trading or has never traded, and that it will not re-commence or commence trading, as applicable, in the period prior to its being struck off the Register;
· A statement to the effect that the company has no assets or currently outstanding liabilities;
· A letter of no objection from the Revenue Commissioners; and

· An advertisement published in one daily newspaper circulating in the locality of the registered office of the company, published not more than 4 weeks prior to the delivery to the Companies Registration Office of the application for voluntary strike off.  

The Registrar operates a voluntary strike off list twice or three times annually.  In order to qualify for voluntary strike off a company must be up to date with its annual return filing requirements as at the date on which the voluntary strike off list closes.  It is the responsibility of the company and its Directors to ensure that all legal requirements are met in the period in between application for voluntary strike off and the date on which the list is closed.  The strike off process is a lengthy one and the company will be formally asked on two separate occasions, a month apart, if it still wishes to be struck off. The Registrar will then advertise his intention to strike the name of the company off the Register and finally, a further month later, the company will be struck off and dissolved.  

ENFORCEMENT OF THE COMPANIES ACTS

Following the passing of the Company Law Enforcement Act in 2001 a new Office of the Director of Corporate Enforcement has been established with the following role:

· To encourage compliance with Company Law; and
· To take appropriate investigative or enforcement action where suspected breaches of the Companies Acts take place. 

The Director of Corporate Enforcement has a wide set of powers covering the following main areas:
· Fact finding company investigations;

· The prosecution of persons who are suspected of breaching any of the Companies Acts;

· The supervision of Companies in official and voluntary liquidation and of un-liquidated insolvent companies;

· The restriction and disqualification of Directors and other Company Officers.

· The supervision of Liquidators and Receivers;

· Mandatory reporting of possible breaches of Company Law by Auditors, Liquidators and prescribed professional bodies. 

CHARITABLE TAX EXEMPTION & COMPANIES [*This needs to be verified with your accountants and tax advisors]
There is no Register of Charities in Ireland. The Revenue Commissioners will, however, under certain circumstances grant organisations exemption from certain taxes. The Office of the Revenue Commissioners maintains a database of organisations to which charitable tax exemption has been granted on their website.  

Tax Exemptions
If granted, the tax exemption includes certain income taxes, corporation tax, DIRT, capital gains tax and stamp duty on the transfer or lease of land.  Furthermore under the Taxes Consolidation Act 1997 a scheme of tax relief is available in respect of donations received on or after the 6th of April 2001. There is no general exemption in respect of Value Added Tax.  

Exemption from Rates on Buildings
Organisations with charitable objects can also apply to the Valuation Office for exemption from rates on buildings. This is separate from charitable tax exemption status and it is quite possible that a group might be held to have charitable status by the Revenue Commissioners and may not by the Valuation Office and vice versa. A recent case found in favour of Dublin City Centre CIS being exempt from rates payments.  Even if the Valuation Office applies rates on the building of a charity, the Local Authority concerned has the right to waive those rates at their discretion.  

Donations
Furthermore a company may apply to the Revenue Commissioners for authorisation as an “eligible charity” which enables limited companies or individuals to get tax relief on donations to the “eligible charity”.  

The Revenue Commissioners consider an organisation for this exemption if its objectives are entirely charitable and come under one of the following headings:  

· Advancement of education; 

· Advancement of religion;
· Relief of Poverty;
· Other works of a charitable nature beneficial to the community.  

In addition, the Revenue Commissioners require that the body:

· Must be legally established in the State with its centre of management and control therein.  There should be a minimum of 3 Directors who are not related, the majority of whom must be resident within the State;  

· Must ensure that its objects and powers are so framed that every object to which its income or property can be applied is charitable; 

· Must be bound, as to its main object(s) and the application of its income or property, by a Governing Instrument i.e. in the case of companies a Memorandum and Articles of Association.  

A body, which is granted charitable tax exemption, will be issued with a charity reference number or “CHY” number.  

Conditions Attaching to Exemption from Tax 

1. The income and property of the charity must be applied solely towards the promotion of its main object as set out in its Memorandum & Articles.

2. In all instances a copy of the first year’s financial accounts together with a report on activities must be submitted to Charities Section within 18 months of the date that exemption was granted.  In the case of a body with income in excess of €50,000 per annum audited accounts must be submitted.  Furthermore, it should be noted that a body holding exemption may be reviewed periodically towards ensuring that the income of that body continues to be applied for charitable purposes only. 

3. If it is proposed to make any changes to the Memorandum and Articles of Association, advance notice, in writing of the proposed changes must be given to the Revenue Commissioners for their approval. 

4. If upon the winding up of the organisation any funds or property remain they must be transferred to some charitable body having similar objects, or failing that, to some other charitable body.  Notification of winding up should be forwarded to the Revenue Commissioners together with a final set of accounts and details of how any residual funds at the time of dissolution were distributed.  

5. Prior permission must be obtained from the Revenue Commissioners where it is intended to accumulate funds over a period in excess of two years specifying the reasons why such funds are being accumulated rather than applied for charitable purposes.  

6. No Director /Trustee/ Officer shall receive any remuneration or other benefit in money or money’s worth from the exempted body.  (This condition prevents staff from taking a Directorship on the Boards of Companies with charitable tax exemption).

7. The Revenue Commissioners may make the name and address of any charity which has been granted exemption from tax publicly available. 

8. The Revenue Commissioners are to be notified in writing of any change of address of the organisation.  

Applying for Charitable Tax Exemption
On application for charitable tax exemption the Revenue Commissioners require a copy of a body’s governing instrument, in the case of companies, this is the Memorandum and Articles of Association.  A draft copy will suffice for bodies not yet formally constituted.  An outline of a Governing Instrument illustrating the preferred layout and clauses required for charitable tax exemption is available from the Revenue. When applying for charitable tax exemption, consult the Charities Section of the Revenue Commissioners, contact details are available below.  
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APPENDICES

APPENDIX A

FUTURE REFORM IN CHARITY & COMPANY LAW

The Department of Community Rural & Gaeltacht Affairs has been working over the past few years to develop a regulatory framework for charities for a number of reasons
:

· The definition of what is a charity is outdated and restrictive; 

· There currently exists no organisation that has the specific aim of regulating charities;

· There is no complete Register of Charities in Ireland;

· There is no legal requirement for charities that are not companies to provide regular accounts to any supervisory body;

· There is no legal requirement for the registration of professional fundraisers employed by charities.  

In 2007 the government published the Charities Bill 2007.  Some key aspects of the Bill are: 

· To provide a statutory definition of charity (to prevent abuse of charity);

· To establish a Register of Charities so that information on charities will be available to the public (to promote transparency);

· To put in place a regulatory framework for registered charities (to secure accountability and protect against fraud).
What this will mean for CIS?

CIS will be required to register with the proposed Charities Regulatory Authority if the CIS wishes to continue to present itself to the public as a charity.  For this the CIS will need to fall within one or more of the named charitable purposes of the new Bill and operate for public benefit.  The General Scheme defines charitable purposes under four categories:
· the prevention or relief of poverty or economic hardship;
· the advancement of education;
· the advancement of religion;
· any other purpose that is of benefit to the community, which includes:

the advancement of community welfare, including the relief of those in need by reason of youth, age, ill-health or disability,

the advancement of community development, including rural or urban regeneration,

the promotion of civic responsibility or voluntary work in the community,

the promotion of health, including the prevention or relief of sickness, disease or human suffering,

the advancement of conflict resolution or reconciliation,

the promotion of religious or racial harmony and harmonious community relations,

the protection of the natural environment,

the prevention or relief of suffering of animals,

the advancement of the arts, culture, heritage or sciences, and 

the integration of those who are disadvantaged, and the promotion of their full participation, in society.

There is no proposal to prohibit advocacy activity by charities in the Bill. 

The Charities Regulatory Authority will be a new, independent regulatory body for the charities sector. The Authority’s main role will be to increase public confidence in the charities sector through overseeing charitable organisations, promoting compliance by charitable organisations with their legal obligations,  encouraging better administration of charitable trusts and providing guidance to charitable organisations.


The Authority will have the power to institute investigations, request documents and search records, to enter premises on foot of a search warrant and to impose sanctions. There will also be significant penalties in place for offences under the legislation. 
A key function of the Authority will be the establishment and maintenance of a register of charitable organisations that will be accessible to the general public. Registration will be mandatory for all charities operating within the State. The Authority will have the power to remove a body from the register. The main purpose of the register will be to promote transparency and prevent fraud. 

It is generally recognised that none of the existing legal structures are ideal for charities. In the opinion of the Law Reform Commission:

“It is clear that companies were not designed to cater for not-for-profit organisations, in fact, quite the opposite is the case. Companies were designed as structures to cater for entrepreneurial activity and to meet the needs of commercial businesses”

The Law Reform Commission recommends the introduction of a new form of legal structure for charities, to be called the Charitable Incorporated Organisation (“CIO”). 

There has been a lot of debate in recent years about the appropriate legal structure for charitable organisations but, for the time being at least, no proposals have been implemented. It is important however to keep abreast of changes in the legislative and regulatory environment for both charities and companies as it will ultimately affect the legal framework within which CIS operates.  

PLEASE NOTE THAT THE INFORMATION CONTAINED IN APPENDIX A IS ACCURATE AS AT 16 NOVEMBER 2007 AND MAY BE SUBJECT TO CHANGE.  PLEASE LIAISE WITH THE CITIZENS INFORMATION BOARD FOR UP TO DATE INFORMATION ON REFORM.

APPENDIX B

Principal Legislation Governing Companies in the Republic of Ireland

The Companies Acts (1963-2006):
· Companies Act, 1963
· Companies (Amendment) Act 1977
· Companies (Amendment) Act 1982
· Companies (Amendment) Act 1983
· Companies (Amendment) Act 1986
· Companies (Amendment) Act 1990
· Companies Act, 1990
· Companies (Amendment) Act 1999
· Companies (Amendment) (No. 2) Act 1999
· Company Law Enforcement Act 2001

· Companies  (Amendment) (Auditing and Accounting) Act 2003

· Investment Funds, Companies and Miscellaneous Provisions Act 2005
· The Investment Funds, Companies and Miscellaneous Provisions Act 2006
EU Legislation Introduced By Irish Statutory Instruments:

· European Communities (Companies Group Accounts) Regulations, 1992 
· European Communities (Branch Disclosures) Regulations, 1993
· European Communities (Accounts) Regulations, 1993
· European Communities (Single Member Private Limited Companies) Regulations, 1994
APPENDIX C

SAMPLE BUSINESS LETTERHEAD

                                                  



         XXXXXXXXXXXXX

                                      CITIZENS INFORMATION

                                                         SERVICE LTD,(                                                                                                                             

                                                               22 Main St.,

                                                               Irish Town.                                                                                                                                           

                                            Tel:       xxxxxxxxxxxx

                                            Fax:      xxxxxxxxxxxx

                                          E-Mail:    xxxxxx@xxxx  

APPENDIX D
CONSENT TO MEMBERSHIP FORM
(Adapted from Guide to Guarantee Companies, ICSA, 1999) 
XYZ CITIZENS INFORMATION SERVICE LTD.

I/We, the undersigned, hereby consent to become a member of the above-named company and agree that, in the event of the winding up of the company and there being insufficient funds to meet all outstanding liabilities, I/ we guarantee to contribute up  a maximum amount of €1 each in satisfaction of our liability to the company. 
Signed 






Dated

Full Name*

Address*

Signed 






Dated

Full Name*

Address*

* Please complete in block capitals

APPENDIX E
EXAMPLE OF NOTICE OF AGM
XXXXXX CITIZENS INFORMATION SERVICE LIMITED

NOTICE IS HEREBY GIVEN that the Annual General Meeting (AGM) of the Company will be held at [Insert Location] on the [Insert Day] day of [Insert Month] [Insert Year] at [Insert Time], 

AGENDA

1. Minutes of Previous Annual General Meeting or Extraordinary General Meeting,

2. Directors Report,

3. Audited Annual Accounts and Auditors Report,

4. Re-appointment of Retiring Auditors,

5. Consideration of Resolutions for which due notice is given herein,

6. Election of Directors,

7. Any Other Business.

BY ORDER OF THE BOARD

______________________
Secretary

Registered Office

[Insert Address]

Dated the [Insert Day] day of [Insert Month] [Insert Year]

 Every Member entitled to attend and vote at the meeting is entitled to appoint a proxy to attend and vote on his behalf. A proxy need not be a member of the company. 

To be valid, the form of proxy and the power of attorney or other authority (if any) under which it is signed must be deposited at the registered office of the Company, [insert] not less than 48 hours before the time of the meeting. Completion of the proxy does not preclude a member from subsequently attending and voting at the meeting in person.

APPENDIX F

PROXY FORM

XXXXXX Citizens Information Service Ltd. 

XXXXXXX Main St.,

Irish Town. 

I_______________________________________of __________________________

being a member of the above Company hereby appoint the Chairperson or other person presiding or failing him (specify name of proxy)_____________________as my proxy to vote for me on my behalf at the (Annual)(Extraordinary) General Meeting of the Company to be held on (date) and at any adjournment thereof. 

This form is to be used as follows:- 

	
	For
	Against

	Resolution 1
	
	

	Resolution 2
	
	


Place an “x” in the appropriate box.  

APPENDIX G

Content of Meeting Minutes 

Taken From ODCE (2002) Information Book 1- Companies 

Section 145 of the Companies Act1963, as amended, requires companies to keep minutes of all proceedings of General Meetings and all proceedings at meetings of its Directors or committees.

Section 145 does not specify the information that should be recorded in the minutes.  However, minutes should represent an accurate reflection of what transpired at a meeting.  Accordingly, it is recommended that, as a minimum, the following information should be recorded in minutes.

Board and Board Sub-Committee Meetings

· Date, time and location of the meeting;
· Names of the Directors and secretary present
· Persons from whom apologies for inability to attend have been received;
· Name of person chairing the meeting (Chairman);
· Names of other persons present and the capacity in which they are in attendance;
· Approval of minutes of previous meeting and any corrections requested;
· Details of any documents or papers tabled for consideration by the board, including the title and author of any such documents (generally these documents would be circulated in advance of the meeting to allow the Directors an opportunity to consider same);
· Details of proposals put before the board for vote, the names of the persons proposing and seconding the proposals;
· Details of any conflicts of interest declared by Directors and whether, for example, they refrained from participating in any discussions, abstained from any vote taken or absented themselves from the meeting for any discussions on the matter;
· An account of the views expressed by each person making a contribution to the discussion should be recorded.  While the minutes may summarise the contributions made, any summary should accurately reflect the substance of the contributions made.  Where a board member specifically requests that their contribution be minuted  e.g. where disagreement arises, particular care should be taken to ensure that the minutes accurately reflect the contribution(s) made;

· The results of any vote(s) taken;
· Details of the resolutions passed by the board i.e. formal decisions made following a vote;
· Details of any delegations of authority by the board to Board Members or employees e.g. the fact that the board authorised a sub-committee to recruit staff should be recorded;
· Signature of the Chairman of the board certifying that the recorded minutes are an accurate reflection of the proceedings.
· The agenda, as circulate to those attending the meeting should be appended to the minutes (each item on the agenda should be sequentially numbered for ease of reference).
General Meetings of the Company

· Date, time and location of the meeting;

· Names of the Directors and secretary present;

· Directors etc. from whom apologies for inability to attend have been received;

· Name of the person chairing the meeting (Chairman);

· Names of other persons present (at the ‘top table’) and the capacity in which they attended e.g., the company’s Auditors, financial advisors etc.;

· Approval of minutes of previous meeting and any corrections requested;

· Details of any documents or papers tabled for consideration by the Members, including the title and author of any such documents.  Documents that will form the basis of decisions (resolutions) at the meeting, such as the financial statements and Auditor’s report (where applicable), must be circulated to the Members before the meeting to afford them an opportunity to study them;

· Details of proposals put before the Members for vote, the names of the persons proposing and seconding the proposals;

· Details of any conflicts of interest declared by Directors and whether, for example, they refrained from participating in any discussions, abstained from any vote taken or absented themselves from the meeting for any discussions on the matter;

· An account of the views expressed by each person making a contribution to the discussion should be recorded, including for example, questions put to the board from the floor by Members and the responses given.  While the minutes may summarise the contributions made, the summary should accurately reflect the substance of the contributions made.  Where a contributor specifically requests that their contribution be minuted e.g., where disagreement arises, particular care should be taken to ensure that the minutes accurately reflect the contribution;

· The results of any vote taken (as declared by the Chairman), and whether it is taken by a show of hands or by poll;

· Details of the resolutions passed by the company i.e. formal decisions made following a vote;

· Signature of the Chairman of the board certifying that the recorded minutes are an accurate reflection of the proceedings;

· The agenda, as circulated to those attending the meeting should be appended to the minutes (each item on the agenda should be sequentially numbered for ease of reference).

________________________________

USEFUL ADDRESSES:

Office of the Director of Corporate Enforcement,

16 Parnell Square,

Dublin 1. 

Tel: 01 8585800

Web: www.odce.ie
Companies Registration Office,

14 Parnell Square,

Dublin 1.
Tel: 01 8045200

Web: www.cro.ie
Department of Enterprise, Trade & Employment,

Kildare St.,

Dublin 2.

Tel: 01 6312121

Web: www.entemp.ie
Company Law Review Group,

Earlsfort Centre,

Hatch Street Lower,

Dublin 2.
www.clrg.org
Office of the Revenue Commissioners,

Charities Section,

Government Offices,

Nenagh,

Co. Tipperary.
Tel: 067 33533 or (direct dial) 067- 44301, 44302, 44303

Low call 1890 25 45 65 
Fax 067 32916

E-mail:  charities@revenue.ie
Web:  www.revenue.ie
Institute of Directors in Ireland

89 James St.,

Dublin 8.
Tel: 01 4084548

Fax: 01 4084550
E-mail: info@iodireland.ie
www.iodireland.ie
www.corporategovernance.ie
The Wheel,

ISFC,

10 Grattan Crescent,

Inchicore,

Dublin 8.
Tel: 01 454 8727

Fax: 01 454 8649

E-mail: info@wheel.ie
Web: www.wheel.ie
                                                                                                    








� Pat Nolan, Department of Enterprise Trade & Employment, Company Law Review Group, speaking at the 13th Annual Conference Irish Charities Tax Reform Group, 28th September 2004 & “The Wheel” ( January, 2006) 





� For those CIC/CIS’ incorporated post 1st January 2002 the guarantee amount is €1. For CICs incorporated prior to this date the guarantee amount is IR£1 in the  Memorandum  & Articles. 


� Adapted from Ellis, Dave Legal Structures for Community/ Voluntary Sector  )





� Regulation 4 , EC (Companies) Regulations 1973


� Section 24(1) Companies Act 1963 (inserted by section 88 Company Law Enforcement Act 2001)


� Regulation 9 European Communities (Companies) Regulations 1973. 





� ODCE Information Book 1-Companies (2002)


� ODCE Information Book 1-Companies (2002)


� In some exceptional cases, some CIS’s have a quorum of 30% + 1 or by proxy


� Arthur Cox (2005) “Being on a Board” Boardmatch Ireland


� ODCE (2002) Information Book 4 – Members and Shareholders


� ODCE (2002) Information Book 4- Members & Shareholders


� ICSA(1999) Guide to Guarantee Companies


� ODCE (2002) Information Book 4- Members & Shareholders


� ODCE (2002) Information Book 1-Companies 


� ODCE (2002) Information Book 4- Members & Shareholders


� ODCE, (2002) Information Book 2 Members and Shareholders


� ICSA (1999) Guide to Guarantee Companies


� ODCE, Information Book 5 - Auditors


� Section 160(4), Companies Act 1963, as amended


� ODCE, (2002) Information Book 2- Company Directors


� Adapted from ODCE Book 2  and Ellis Dave, Legal Structures for Community/ Voluntary Sector Organisations, Cox Arthur (2005)


� Cox, Arthur (2005) Being a Board Member








� Cox, Arthur, (2005) Being on a Board, Boardmatch Ireland 


� ICSA Guide to Guarantee Companies (1999) 


� ODCE-Information Book 2- Company Directors


� ODCE (2002) Information Book 2 Company Directors


� ODCE (2002) Information Book 2 –Company Directors





� Refer to “Sub-committees”, p.38 of these guidelines.





� ODCE (2002) Information Book 1- Companies


� AWA Ltd. v Daniels (1992) 10 ACLC 933 & Ellis Dave, Legal Structures for Community/ Voluntary Sector Organisations


� The Law of Private Companies, Thomas B. Courtney, Butterworths, 2nd Edition, p.583-587, Becoming a Company Limited By Guarantee, Clarke, Jane (1996), Information Book 3 ODCE (2002), Company Secretaries & Being a Board Member Arthur Cox (2005). 


� Adapted from Ellis Dave, Legal Structures for Community/ Voluntary Sector Organisations


� ICSA – Good Boardroom Practice- A Code for Directors


� Collier Broderick Management Consultants (December 2004) Research on Voluntary Management Boards and the Network of Citizen Information Centres, Citizens Information Board


� The Wheel (2006)


� Law Reform Commission (Dec 2005) Consultation Paper on Legal Structures for Charities
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